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This Summary of Themes'
highlights two key themes that
emerged during the discussions:

The Trump administration’s executive orders on diversity,
equity, and inclusion (DEI) are creating urgent challenges
for US public companies. On March 13, 2025, members of
the Compensation and Talent Governance Network (CTGN) Navigating the DEI landscape
met to explore how organizations are adapting their DEI amid shitfing pressures from the

programs, reframing their messaging, addressing the risk of Trump administration

federal scrutiny, and managing the evolving expectations of
Responding to implications

around DEI

shareholders, consumers, and employees.

Members were joined by Diane McGimsey, partner at Sullivan &
Cromwell.

For a list of meeting participants, see page 5.
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Navigating the DEI landscape amid shifting pressures
from the Trump administration

Recent executive orders and related actions from the Trump administration have
significant implications for DEI programs and activities in the private sector. Members
discussed the following concerns:

o Federal enforcement priorities are heightening risk exposure. “It’s important to
note that the real impact of the executive orders will be in what the federal agencies
will investigate and prosecute as priorities of the new Administration,” said Ms.
McGimsey. While the recent executive orders address “illegal and immoral
discrimination programs,”? Ms. McGimsey said that “there’s not much new context as
to what ‘illegal discriminatory practices’ exactly means.” She noted that the orders
explicitly identify diverse-slate requirements for applicants and hiring panels (e.g.
“‘Rooney-rule” requirements), unconscious bias or cultural sensitivity training, and
employee resource groups that include any preferential recruitment, training, or
career-development opportunities. Companies could also face investigation or
prosecution for equity action plans, mentorship programs, or internships that address
historical underrepresentation. The executive orders also require the US attorney
general and federal agencies to issue recommendations for their enforcement plan,
including identifying up to nine “potential civil compliance investigation targets,”
focusing on publicly traded corporations.® Ms. McGimsey noted, “There’s a specific
reference to identifying the nine worst offenders among public companies, large non-
profits, foundations and higher education institutions, which a lot of companies are
focused on.”

¢ Administration actions increase the risk of private litigation. “/’'m more
concerned about the types of private actions occurring and how a few employees
can take the lead in driving them,” said a member. Even if companies avoid federal
investigation or prosecution, the Trump administration’s actions may accelerate the
trend toward increased private litigation, which surged following the Supreme Court’s
ruling in Students for Fair Admissions v. Harvard. “The impact of the Harvard case
was that there appears to be an increase in private lawsuits brought by members of
majority groups using things like reported diversity metrics or targets as evidence of
illegal discrimination. The executive orders credit the theory that if you’re tracking
diversity statistics and say that you are a company that values DEI, that may be
evidence of illegal discrimination,” Ms. McGimsey said. There are also a growing
number of law firms motivated to pursue discrimination cases, even if the economics
are not favorable. “These are expensive cases to litigate, but some plaintiffs’ firms
are willing to take on smaller cases at a low cost if they see an opportunity for
publicity or the chance to influence the law,” said Ms. McGimsey. And private
litigation can in turn lead to heightened scrutiny from law enforcement. “These cases
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are not mainly a monetary issue but more reputational—and as a result of the
publicity, are you going to be at risk for an Equal Employment Opportunity
Commission or even Department of Justice investigation?”

o Data collection and use brings litigation risk. It remains unclear how boards will
navigate the risk that collecting demographic data could lead to charges of
discrimination. Ms. McGimsey noted that some firms are subject to state laws and
other regulations that mandate the collection and disclosure of demographic data,
but these statutes are facing court challenges, claiming these measures are a means
to track and promote illegal preferences. It’s critical for companies to understand the
data they’re evaluating and how it’'s being used. “It’s important to consider, Should
we be evaluating different factors?” said Ms. McGimsey. One approach to mitigating
the risk is to take a more comprehensive approach to tracking data, making sure that
you’re tracking across all of your employee population rather than just focusing on
select groups.

Responding to implications around DEI

Facing intensifying legal scrutiny and reputational risk, companies are under pressure to
reassess how they approach DEI across all levels of the organization. In response, they
are taking action in several key ways:

o Largely maintaining DEI programs and policies. Members reported that their
firms are making only moderate changes to their DEI programs and policies while
maintaining their overall commitments and objectives. Regarding their targets in
recruitment slates, a member said, “A change for us is removing the requirement for
diverse candidates. We expect them but don’t require it.” Another member noted that
they have reinforced their commitment to a diverse customer base: “We continue to
frame DEI from our customer perspective.” Other members said that because their
diversity initiatives are closely tied to their community and outreach efforts, they have
not faced pressure to change them.

¢ Modifying language around DEI. Members’ firms are actively evaluating the
language they use related to DEI. One participant said, “We’re in the midst of doing
an audit both on the legal side and also looking at all of our communications on
social media, the website, and internally.” Most have softened the language around
DEl in disclosures and other communications. For example, one participant said,
“We had never quite used the term ‘targets’ in our materials, but the term
‘aspirations’ had been used. Some of that has now been scrubbed, so we are no
longer talking about the aspirations for the demographics of our future leaders and
management teams.” Others have revised the way they describe executive goals to
link them less explicitly to representation targets. One member said, “It’s not the
goals that have changed, but how we express them within the executive team that
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has changed.” These shifts in language are not without tensions: “We have healthy
debates between HR and other functions about what they want to say versus what
they are able say,” said a member. Corporate leaders also face a range of
expectations from employees. A member said, “These questions have come up in
town halls, and there’s no perfect executive response. We focus on performance as
our guiding principle, reminding employees that the best way to create a great
workplace is for the business to build capability and succeed in the marketplace, but
we still walk into upcoming town halls on tiptoes.”

e Adjusting the integration of DEI metrics in executive compensation plans.
While it was common practice two years ago to include some form of social metric in
incentive compensation plans, either as a modifier to annual incentives or as one of
several items accounted for individual performance plans, companies have since
shifted their approach—either removing it entirely or softening how such metrics are
incorporated into compensation plans. This change primarily reflects a shift in how
companies communicate their commitment to maintaining a diverse workforce to the
external marketplace, with each company choosing how to define and express that
commitment. One participant said, “While some companies have come out very
publicly to remove DEI from their compensation plans, | think we’ll see that most
organizations will keep it in their plans.” The participant added that organizations that
are retaining DEI-related metrics in their plans are softening their language or
adopting a scorecard approach, incorporating it as one of several elements within a
broader corporate social responsibility index.

o Thinking more holistically and less reactively about DEI. Participants suggested
that the pullback from DEI has largely been driven by the fact that many
organizations hastily launched programs in response to societal and employee
pressure, and those programs were, at times, not well thought out or positioned to
effectively address a long-standing issue. One participant said, “The problem comes
when people are swinging too far one way or the other and reacting to one event
versus thinking about what’s right for their business and their long-term strategy. So,
people overpromised and underdelivered.” Members agreed that adjustments in
language and policies do not reflect significant change in organizational priorities or
commitments, and they emphasized the importance of aligning initiatives with the
company’s values and goals rather than simply reacting to specific events. One
member said, “We’re being more holistic about why practices are in place and
connecting them to business value. Welcoming all people has always been our value
and we will continue to promote that.” As companies rearticulate their programs, an
important consideration is how to connect DEI to business value. “Many companies
have struggled to articulate that connection, and depending on the type of company,
the business value must be identified and communicated in different ways.
Companies need to connect that business need and benefit,” said Ms. McGimsey.
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Endnotes

' Summary of Themes reflects the network’s use of a modified version of the Chatham House Rule whereby names of members
and their company affiliations are a matter of public record, but comments are not attributed to individuals or corporations.

Italicized quotations reflect comments made in connection with the meeting by network members and other meeting
participants.

2 “Ending Radical and Wasteful Government DEI Programs and Preferencing,” The White House, January 20, 2025.

8 Julia Judish, et al., “Trump Administration Executive Orders Take Aim at DEI in Government and Private Sector,” Pillsbury,
January 28, 2025.

Boards face critical decisions on DEI amid executive orders


https://www.whitehouse.gov/presidential-actions/2025/01/ending-radical-and-wasteful-government-dei-programs-and-preferencing/
https://www.pillsburylaw.com/en/news-and-insights/trump-anti-dei-executive-orders.html

	Navigating the DEI landscape amid shifting pressures from the Trump administration
	Responding to implications around DEI
	Participants
	Endnotes

